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>fltrui»iiitw^, jvii' it *,il t,., t , i»v .. ui«

jo addrets m elt, at Wst it, .MV degr...
to th* numerous and .'n v Verv u.Ui .:.!( «u.s
torn. oon.sndug tl,. ortpii^lin.* t,..\, v. and
jriorilv of iho plaintiff'* j,.,r, .. ,'uv. J.r g a oolla-
ttoii of the testimony ,.f .» i - n.n.1 ..i masses

and OMWtic of .i tii -.'tiN-i in of credibili-
t'cs and prabsbilii hi,. I , atte mpt » ijust
contradiction*, thai the ( i.rt will, [ think, ut i'n t
lind imoonciluble, and ibe argument thai ha» jutt
Leon eh.scd, and to *h !i \e »j ~>i t sntnu-h
to our instruction, for the last t *o or three d-»y,"
htsWen mainly directed That duty ..f the .J»-
fcadani « counsel will beperfomcd oV' my loarm-d
:.nd able n.voottte, whose iv n ,,i ,

lact* of the case, to g m art] r. w'tll b- found l
trust, eminently quali:vd ! .r-tiio di.jharjre ol I'rit
uutv It; I" me only t . ,-n. \ rv brie'l*
and coolly, ana Urnporately. s.me matter ol law
and noat respectfully, but most c irnevily t» sub¬
mit, on behalf of uiv client, that . in the aspect of
this ease, this b.ll be dismissed; tout be bu a
sacred, anl, standing as be now d.»es. a k.g ily an

l>rec.at«l right, that il.. plamtitt oe n. ,n" I {!»
establish eveiy (.art ol his claim bv the verdict of a

.tury . under the direction of a court of law This >s

my part of the task, whi; ti i; to b« attempted
to be performed I will deny tint, wii.hn.T
Client .-ltung before me. iftlie Court plea.-" that it
would have afforded mo, in a different 8tat./ of
t.ealth and under #th.>r circumstances no incion-
ttderabie prat ifiiat ten if I enh h-vo indulged m a
*..rd or t«o of rep.v to tbat long and bitter series
ot 8IHU8 and sarea.su? with winch uiv learned

,°n r* 0!bl.'r 8ide atla2k( d the claims and
c aracter of my client He. himself, seems to be
* .

"w"ro 'l(,w ho has pursued .Mr Day where-
BooTor ar.d whensoever he has presented' himself,
orhaf boeii presented by the testimony, as n seeker

* find®r ln 'hw d« partmentofthe useful art"

Ll. hoW('T". .rativ it please your honors, I

,

to leare, and with great pleasure, in referrini?
m,y counsel 1 may be permitted to

»f im ,
CPt rol>'-v 10 opening argument on

tLe other side, w,j| be found t, be an olaborato
examinution and exliibitiou to this Court of all th.>

nnl?C-W' t1 Thilh isi Plintcd in ">is record,
and a part of wbith (and that by far the lanrer)
irinams untaken, beeauFe Mr Day was advisei bv

l«c.0.Ui'i ! lb<; U rri,t,of tbiscau<e would not

t hn h« i "i8 ini,d decided in this cusa. I siv
tho best rejdy- to tlie commentary of tuy learned
friendw) | bt. found, 1 believe. ,n that exa'minition
Of all the evidence by which Mr. D.ivs i.re-

I.",' "» an inventor in this department
ot art, should be vindicated firmly aud resolutely by
my associate counsel 1 take m'v leave of it. say-

^?',V ti?at 'lave no'l)i,ig in it bearing on
Wr Day, from tbe beginning.nothing in the pro-
cocious inventiveness ot chiluboud at fourteen-uo-
bing m that little experimental port able furnace.

nothing in the maturer business lito or personal
rt *.Ci!Cr man, now coiue to the middle ii'»o ol'
lite.that warrants slander in court or out of court
or e*oo an unfriendly commentary. I see nothing
'"rI,,®1 evidence but t he story of a man.perhaps of

i t iCDt' °! e of Wl11, and "f character a

good deal above tie average, and of a generosity
large, and an integrity untouched, whose attention
was directed, by a mere accident.as hapn nsiu t h,.
Whole history of invention. to this particular ihi-
rrovenient, at a very early period ot his life, who
has subsequently given his youth and manhood.a
Jortune.many thought!, oud many hop.-s to th-
realization and importance of that line of enquiry
and of whom 1 am sure it is tot extravagant for nk'

that **'e should have, all of us, from anything
and everything anticipated, a priori, that he was at
least as likoly to lay bis hand upon this golden key
as a«y of those who have been to long und so ear¬

nestly in search of it. 1 take mv leave of it, may it
please your honors, and of all this part of the case,
and J commit him to a iar abler defence, if defence
ho needs Wo have the honor to give the Court
f caf]T and I do not by any means say

I m! lc ^le t'roul,d of resistance to the

!»r.Jlr ? lhl-s1b'11 '.n tL,s 'h"" he plaintiff has
Hrangely neglected to try to establish hit title ut

ioV V ar ,for tbe ".asontbat he has neglected
¦o to do, according to the wiled course of this
I ourt, be is entitled to i o injunction at all. Cer¬
tainly may it please your honors. I appreciate the
urgent detireoi this t^uit to trrmfnatu such a con¬

troversy as this. 1 believe I am speakiug very fecl-
»"ttty io i uiy associates, und certumly for*my client
when 1 oiprtss my entire concurrence in this dc-ire
Of vour honors; and 1 hope the Court will allow me
to have the honor (with tbe respect thev kuow I en¬
tertain for them) of adding that thtro is an object
o\on higher and worthier thau to terminate this
controversy ; and that i-. s.i ro conduct it and so to
close it, tliat every man's rights shull be found bv
mm to h*ve been secured according to the due
course of law. to ascertain und secure his rights ac¬

cording to a due course of la* Kor this it is. as 1
have heard, that cour s a-e conftructed, aud justice
judicially administered. If. therefore, it turns out
that that direction, which tie must earnestly crave
this case may take, should a little prolong* a con¬
troversy Which has been "listing the d-f ndant as
well as bis antagonist. 1 submit that it is
not the fault of Mr. Day, but of the system
r jfn in r ^1" ,1Ve- I,ua ,n-v cii"ut" been
responsible for the prolongation of this controversy
Loretofore; J pray your hoLors judgment in
saying so In I , th. re broke out u controversy,
and suits were instituted against him. That con¬
troversy be set' led in good fuith, without mental
reserTatiOD or equivo< ation, or hypocrisv, intendinc
to live aod die by that settlement, a" ujton my eo'i-
Science J believe, and 1 trust we can establish. Of
that settlement . Mr Goodyear by his associate
into whose hands he has suffered himsell to be
placed has been d« J rived of eve. y particle of con-
biaeiatioD, benefit, and advantage, and they break¬
ing every covenant, bereaving htm of everr* particle

( I consideration, by wbtch, as a rnun of sense or of
eelf respect, ho could have ever been indued to
enter luto. \\ fcai was to be doue then 1 Should he
fit. r \ FT k ,0 the lab',rs Ins former
.fe. not only In m necessity, but from tbcreueral
law of the lard ! To tl, -e labors ho wet back

- ho ploibtifl brought their actions against him.
Lrought among others an a -tiou of covenant; and
Wbeu that action arrived in the due order «.f trial
my client was reedy, and l ew.,n tt.at cuu c. Ano-

n other action was ooinmern td. and when that can e
' J reached its regular and »;.< .r.ted time of trial
Jny client Was again r':.dy. a d th<- t.' ,a i:l" »..,

nat. He made a thiid efii.rt toCot»j» l Mr jMv to
Ul e trial, n month aftrra trds in the Circuit of
Matsaehusetfs and Mr. ,fu'ti"e -) ragu declared

. !mt i at apf lieation, tin n ai d there, wag wholly
an unreasonable oni The result w;!« a postpone¬
ment of this heat tg to th.s u.-iy. ai d her. »v are.
according to our n,< nsutc. read;, und wi ling i0 meet
this bill in ehn'ice rv, r.< t ..nt? according to tin-
Kholi menu of the Wc, but ..e'c irUiug to 'ha prin-
tijJes u«,n which a t,,ji U) chat; to b. :r.. I
and wi ; be decic. i by tl hotionlde Court. 1 w il
therefore, saytbiJ I do think, my it j ,«. vour

honors, that Mr. Day has I responsible for n-,

itnnecessary j»r..traei ,.j this cotitiov. rsv : »,i, l
that it will not bt, his fault it the direction," which
justice requires this cause to t ko, shall prolong

8 I'd I'rotran it a little later I do not fear tout tbe
jaanlniosa of an American Judicature will regard
with the least particle of judicial disfavor any man
because, Handing where Mr J>ay stands, in lit'ga'
lJ(>n for ail he i. north and for ali nts hopes be
earnestly desires ti^at tribunal, which be under¬
stand to be prescribed and preterred by the law. I
have still less to fear that he will lose or suffer
for that right in the slig! test degree, because
a ncwspajHr editor, here or there, ean be
lound to have made, in the progress ol thit
trial, home unguard.d or intemperate remark.
What a right it would be-whai a mockery and not
aright. it it were held upon such tenure' as this'

I eoine then to the narrow duty which i- d--olvcd
on me. and I have great cot,fid. ncc that I shall close
lar within Uw usual hour of aojournuietit. Th v

tell u» that their bill i, for an inirinff. ment- and
tb, v w. .. circuu ,,.ujSfiS

is a hi] lor the »|« cificperfortuai.ce<if a covenant
t'ne of the counsel, in one tage of bis arguin. ot, t,

< utte sure it >s one thing, am anothor. in utn,tlnr
i i f,' I J ' 'lu'r*" Sl,re it «#< another.
snirit7. V< V' '""K 1,1 L0 ^' ""'I'ect or in no
spmt o< > .rcasm to the r. cord it- elf. J(, ib0 l r.:
I'W tUn.i, ,"Ur ,.lMr r,; , resfsctfuUv
! il'iv'r » ' ' ,l ' " t^'unnd tti d .

'
, r

I Jil lor a larM tual u

for an aik/e'd " ,«' v^, ngh!'
.'.Lot lo l.e tntu aud - t|. j V it! ,l

iifad that undoubue iv i, ,i,e r
"urf-o,

I ill is to be regarded* Vv
''' wh,dl

'oil that it is pt rfeetlyd.ur U, ,t V X
I I itled to the injunetioa he 7 t \\ UO

that he has totally negl. cted evt n' t,, ., \ ' 11

'a' I. h hie i gl i in n i-ouit of law. .,| ..
ti- an. Hhi I I, ,\? to ask your honot'.
tie proposition, tJut it j« cntfrelv necoc 'to it

<i<-t.t and ui.il..,i. ./ eb'at,cory, that i,lliv
irtuchastbeplaimift h s , . fleeted . v'e.v ,,MK.ri..
V" Uv establbb I is title s: lntr, he can rn w

. r- t en no, pt. . d bin, If to tty the right,
^t "¦ '"itiitt to i he i hancn.or will ha,

.o »LaU ivtuxu the bill, with lyave to tfaa

m to

r.aintiff, at this late oay, to eHab'Uh bit title at
law, I»r B-, ov ii. g. Kf. I think I »!.b1I ho able to show,
to tii#' ter j r.iiioa uuri«r the eirouinsUu '«*, to

i''<i till a; onco and aliogetjior Wo alntil of
' 1 ' .' y grou <1» of defence a 'unit
V ' 11 °* u ,irM. ant. for mr |>ur;i«*>»,

. f >. ' *ii» > that until that li t tlo convci-
Cwu.oi* i; r |xrlin|( I*. Willi .11. ,*.,

. \uur^ the 0mmmm ml tlio bur wii ».t tUo
fll preposition was aiim un< <1.51 it L A not

beta for Uiat, 1 ovuf.tw I should hue u.idei uo.»d
that the general rule for v> hi ii «e i urn i i, a is on-

i ^fny licvond cuftUuitiui w.vwlw.. and that gtau-
ral rule we have mr « undo'.-t enl to I, thita
' ourt ol Chaiieery. at . e ii >. -nriug, w i>. ii i., tho

t which IL IS Jiibiit UDH ( 'i:utf , <>2i .IC'A'l
wht ii the an»wer deni tho «* iiry A Court of
Chaneoiy will nrver pepef' oil »

bill, so framed and so met. i ft tLo plaint (T I'h.all
Jtu\o eKinl ished his ti |« a !«. uultsii» shall bt»
made clear and evident to the C'niii.wl- >r. thit
t'-eio i?" no .jue.i'ioia of fact io cont,'owisv 'tween
'hi parties, Ihe ovid,>nee of whirh, from ii«ewe;i-
Ml nature, may be mbnltM t > a trial by jury. I
saj again. if jour honors will |«-ruiit. 1 shoiMhivr
supposed I La' that proj ,->ti<. v,iiuli] Lave i i <rith
ti e unirer* il mscnt of «:1 lenriir ! ] i-sons T do not
Mop h re to uio\c any qucs'ion in n gird to tljo
trancei dentalpowors < ftln i ui. i of Ch.uio. ry I'uat
if riot the proposition to which 1 mem to address
n> j a< i f .Jut I had u;>|., ,i that vhat, v.r iu it bo
the I-o^ rfof that i ibunaj, (and they are umpi<> in
r.' gl ¦* ) I huu gn)>|«<»scd it t »d eouoe to l>,? 1
umt« liv as f, gene 1,1 rule, that on ton final tioar-

^ " ;1|0 plain tii. Ii«.s not lifted a finger in m.y
Muj.o oltho eanso lo obioin an iujiKJctioa, the an-
SW< r denying the equity.the hill hein? nothing in
the world hut.* mere ordinary ii^janetiou upon a ni-

righr I hare eupfw^ed it to ha a matter of
eoui " tl :it 110 injui ctiOD "ill be had, null S, tli8
I ourt. on look irg into tl,e fact,, tc,. el-a lv and u i-
doubteoly that tin re is no mutter of fc t in tbo evi-
(l« lie # '[ nat proposition, however, it sooais i-< likely
j. un.lergo disaont from the other >ide 1 feel bound

I in relore, may it pleai-e jour honor?, bof<>ro I al-
divss invBt lf to these spcoi tl ciroumstaneeg »hich
aro to be relied on in the nature of an estoppal, as

tract:rg the ease from tho general rule. 1 feel'an
extreme desire to have the ground (irm under my
feet at the outset As to the extent and limits of
tue gtneiul tule, that goi eral rule being; as I under- '.
stniul it. exactly this, with theseconditions, that the
loil n.enly for an infringement <if the patent, the
answer denying the equity at tho final bouiii"
and the plaintill having taken no measures at
nil to obtain an injunction at an earlier stage
it is a matter of course that the injunc-
tton is refused until tho title shall hav0 been
oatablisbed at law. Now, may it please your hon¬
ors. 1 shall of course indulge myself iu only a brief
resume of all the pnrties. They are, inileed, all
upon the brief; and acting on the suggestion from
the bench, mstcud of pausing to read them, I refer
the t ourt to the brief, and con'ent myself with
stating what I understand to be their undoubted re¬
sults. Now, your honors, will undoubtedly have
remarked ii) tho tc.xt books, fiijd ?o mu tinies oven in
the prepared proofs of learned counsel at the bur
that a very great confusion has arisen from not. suf-
fieiently attending to the particular stage of the
cause ;u which tho motion comes to be made, nnd
the dt t oi mination of the Court of Chancorv comos
to » e invoked; and it seems to me entirely indis-
peli&able in older to prepare for comprehending the
iteeisibtir which appear, on the face of them, to bo
7 hc.0'^ lu:1 hundreds a reproach to the law. a

urnblirg l.oek to justice. In order to approach
that \ Jew.which, 1 apprehend, will reconcile every
interest in the law, and extract a beautiful, c m-
sis ent and rational system- 1 ask vour honors, in
order to prepare for such a survey of the cases to
allow hip to submit that thcro afe th.-ec stages or
epochs ol a cause in which this motion faran injunc¬
tion tomes on br right; ond that the application is
disposal of by the Court in every one of these sue-
cessive stages, under rules and considerations appli-
cable to the particular stage. Wo are hero to-d iy
iu the third stage; but, in order to approach tho
rules and considerations which, as we suppose will
be d<,w applicable to this particular epoch of the
ease, al ow me to glancc at the rule of each in its
oidcr. The first stage where this motion ever conies
to be made, is upon the bill, and before the answer
or evidence, even in the form of an affidavit, be !
given by the defendant in the cause. I do not mean

Jo say hat it is necessarily before and prior ,

but it is distinguished as being upon the bill before
an answer uncncountercd and unembarrassed bv
anj thing liko opposing proof on the part of the do-
tendant. In this stage.and it is to this stage I
deim that nine out of ten of every authority
that will be referred to in the' course of
fny argument, will turn out to be referable
in this stage. it is granted with less difficulty, and
under fewer conditions than ever after in the pro-
gre-s of the cause. Even in this one it is bv no
meansa matter of course. Even in this one. more
than a patent mu?t be shown K\en here some
length of time of exclusive possession, or if that
possession has been interrupted, tho patties' right,
by suit or otherwise, must be shown, in order to sus-
tainit; but inthis stage, and underthese conditions,
it is comparatively easy. It is provisional only. It
is granted only until the hearing of a further order
from the Com t. The plaintiff^has shown extraordi-
nary dil'j. ice. which is ulwuvs agreeable to a
Court of Chancery; and, therefore, as I h:i\e siiid
inasmuch as it is temporary o:ily; imismuch as it is '
only for the purpo-e of taking into cm-tody and
taking care of a subject matter which ha- a "lit:" i-
tion inprosjicct. and whieli m'uhtln wa-ted Vr.r.re
that )it:g.u inn tcrininn'cd; inasmuch a-, t!;' '.'oiirt
holds it in his hands ready at any moment to be
bi ought forward, in this ^lage it would lo com-

] ari. tively easy; and, if wt do not take great care,
W e are in eianger of transferring books and ca-;es,'

nrplicublo to this stage alone to n later stage, in
which it will be found that other considerations
aiiso from the different circumstances of the eu-e.
Hie next tage in which this motion for an injunc-
tion i° brought, is Lic-forc the hearing, but ufltr the
it terjiosition of an an.-wcr by tho defendant, and
alter the exhibition t fa- much opposing proof us he

i Irjoses to introduce. The rules of the injunction
ajplicable to this stage differ somewhat from the )
last, and th^v arc found regularly and gradually
lnereasii g the difficulties in the way of combining
"tbena. Still, ti e court will observe thai even here. I
imismuch as the injunction will always he a tempo-
raiv one. inasmuch as tho plaintiff distinguishes
himself bv an extraordinary degree of diligence, in- j
u much a.s the suit may bo dissolved at any moment,
the t ourt grants it. even iu thi stage, w*ih couiiia-
ra ive fa' ility. Here, however, unlilie the rules
.'in I ciret.maances which opply t- the earlier stage.

a '"_ng fi'id excln-ive possession must be shown us a
denial against the defendants aniwarj or. if a long
and e.'xlui-ivc pf'tscssion cannot be shown, then it
luust I c shown that on that possession being dis-
tiirli J, the plaint iff promptly j>ri>ceededtoe>tuldisb
I is right by a trial at law. 'I no injunction iu this
stage also is conditional and temporal: ?;.!. as 1
Lavi -aid. it is more difficult than in the earlier
stage; but yet comparative Pi easy t> 1 .'.! i;i i;-d.
Ni w ; ou will find tiiat some" of the author ties in >

confidently relied on by the conr-el on t.e other
iile. for doctrines '.I t will gu:'te :h< ni iu this en -e.

will not be applicable to tb s -- ,g.» of the i- |uiry'.
To this stage is to be refer; ( d th>. nuthorit* - ¦¦

h hrtr. it u law , of Ii.'] and Thotnp r, i'Mi Mi in-
vi V . ( ~£Z Tbnt your honors will ;ir tuber %v«* re*
,cd "i by tLe ( 'l.er siile, l,ut 't bt lo'ig. t', the pi>.

^ jU stage, where it :s toioj art»t;.vi '*, ( t ob-
t.v.n an injunction; but a.- tin c l ,,<i cnauex-
tin i- .. ati'i uniL'ti rrnpted posse - :n of t ,, , !1M

L . io. iship, without advanoiug to c ,»o n -t* -*.i t>t
ul >t t the ti;le, even en tn. t st ige, rtfo-. d the in-
j 1 ? u Tlo third stage, in w»i h an injuii' Voh
ma., he f.'mti d. is at the ri>-al Li ring of the cause.
We art thut t ;.<.. i d her. I un iei \nd that a
t' '*. : 'bfier*.-it cltt.-s I eor ;;>-rntio.:s ripv:.i»ig into i

a tiAt J eodo of cbauecry. rules have COHM tOIOCB*
l ite, uroMisally, the j ractic- ot this r urt. Vo.ir
Loi-ors will ohservi tow stupendously thung' d i«
evci\ thing tore. The pituution of tLe parties in
tl.* :s case htij charged (*ii'irely Iroru their situation
in the former stag. s. The effect and | urpose of th<»
ii juncti on no*, are different from th. j urpose aud
cileet of the injunction in any former period of tho
appiieat: .ii. It an injunction is decreed here to-
day, may it plea-o jour henors it is decreed for
£V5!j'r ii'rri "ls ' ',"'r '^ie defendant in this
fii Id for the whole lifetime of the patent, instead of

I eirg merely a provisinjnl and temporal interposi¬
tion of this Court to take care of the subject-matter
until a law suit can hi determined for the iateresti
of ail whom it may concern Instead of keeping it
for them y oth to awa't the d. .enninution of a suit,

a perpetual injunction this day granted, i itself a
determinatioE of the cause, it frvrtui,"
whither thi "fruit"' be bitter or whether it be
sweet for hiic tc whom it is distributed. An i ao*
c< rdiogly, may it please the Court.and if 1 seem to
stato this proposition too sirongly, it is or.lv be¬
cause v< iiave been idtd and attended with the
sourcts ' f «' uo>.d wl,. m tiic Court kno>v and es-
tcim, that I am able thus tonfidcntlv to a<ivai. o
the j i' position 1 submit, that in tflis stage it is
p rfeitU clear that -t l-.- gi<.<rn to be the settled

i i*i of char .. ry, that on t lie filial bearing, which
ti. j fin, I'll he- prepared f. r by no <ailier np-
p.'eniKin, n i. d on ;i fill frai 'd. as I am now

jr-t.inii.g tiis t< lc liuuied.an ordinal? bill
Ufx" a put ','iit rig'.t it is a run r » vr of COtir.*e,
and 1 ha1 soon L. w jonr honerj. I appre¬
hend, if it be i ce' s*ary to con'end for it with any
zeal tl at I d jiiot overstate tin pio)>'>-it ion. it liu

i; e to be n ni4 iei nniiersall « expc 'cd <hat in
ttii sing. : 'il the pluint'll shall have es'ablished
l i' ti' 4 a t In w. ii n j.in< tion is ref.i ?od, of course

Twenty v nrs ago, or i^ihajis ten or tifleen \e.«r;-
fo 1 1 Luis find tl e authority for sb"* ng tl ut, this

< ! I b tn neh of the rule bus bee n set'l. .1, aliliotigh
fcrbnps njon less authority, but upon an ciinai
I. ."on, that if thi plant ill bn . neglected to mak*

o n otion at n eurlier sti>|{0, when l e might
!-'f i "!.« it, if I e lias neglected it on tlibfinrig

' 1 'il. ' ') the i u,i g on of his H-.-^er if
l < on- ri s ill an put j.} di I '.jdaot off his guard
--il Lt nvvhuig uuUl tii'; dvfenivit Uswe*-

pcntb d tbe tabor* of i summer, and tea tknuml
(ii.lliiii «>f Bioni ) , to ncuuiuiilu' a in-oofafir the trial
ni i.lw oauati at »> 1 1 If <h* platntili' sha'l ha vo la;a, as
hew bt' li.«s. n' n:U still, wit littufc a motion for mi in-
jusctloa on the pn< miliary etagMi, tho Court of

( bane«ry I)** st tiled tkr rtootrino t r> it "ill note rea
idum tho hill to give biui n.. albs r rlv inc. .h.it will .'U-
r .* i ,ofoourM and i s vo I ho ; >1 t ti t > (Tt« h is re a -d y .

I ubt li fjxmh to both brooohe* <»f the rale. 1 h»*e
mid that an ii jinx-i nn at tho final hearing in, of
fonrw, perpetual It is porpotiial, or ii in nohiui?.
On tli 8 | n, nt let mo turn to s tine of tho most ap-
proved niitot i ] uu this holjiHt 1 first re far to
my brother Cnrti/ exoellenv work upon patents.But the slightest attention to tbo authority s upon
tbe hi iof, still he: tor to the memory of tbo bnneh,
make b ii certain 1 5 » * Ht> injunction hor* is nothing
1.1 nil, or it i» ait i» j motion tor over Keo, than, if

j i r onors pie i«o, how earnestly we fit 1 ourselves
culled upon totako the b aeSt which is loft for us of
the lule for whioh wo contend I wish to rcpaaG
my proposition npi i, in order to h two no condition
ol it to which at(< i 'oil b^x not beoa paid. In that
conversation which aroee, ut the o >n<moneeuicnt of
thin trial, roferenoce were made by the most emi¬
nent counscl, to Ibe oase* io whieb it wa* thought,
the riglit to au injunction bad uot bion previously
etlublubed by a suit ut Uw. Such was enc aspect
ot ti e tole^aph oiwo.witb wHeh one of tny learned
friend* and my celt were oonneetod, i'i 15»«toa Nuoh
v. -in the case, in the sfttno grou: onuse. iu another of
:ts brantbos, tricei by jour honor*. By the consent
ol parties, an; thing may be dono to vary tbo i-roc-
tiou. Thesn 'ca. <s, us your lir»»»*>r« kuow, involve
mutter* of pure science, aad it was thought better,
for many rca*eua, not to cenimit the causo to
onother tribunal for tbo hearing of a jury, or at
least iiu xpedient to withdraw it lroui the decisiou
of i bo bench. Those cn*«p did not turn e:i such
rxiinta «s this.whother Karl had be on guilty of
larceny. They did not turn upon whothir C'o'Uiis
jK»jur«:d hiuixc'f, or is an honest nrin. It did not
turn upon whether Pratt, ia this caso, is corrobo¬
rated by ten wiinosscn, or oleven witoesses, or
whether Heyward was a riroauicr. 'Ibey do not
turn upon such considerations, or upon sueh evi¬
dence: ai:d your honors will bonr me out iu saying
that half un hour's exhibition of tbo witnosses <>n

the stiiud, uudor the cross-examination of counsel,
nud under tbo gaze of twolvo laymen, would reveal
tho truth more certainly than many l» bora of days
luul nights upon artificial technicalities, that arc

embodied in thc?c records. They wore a to¬
tally different cla-s of considerations; and
therefore it was that they were drawn to¬
gether to tbo Courts of Cliuncorv, but subject
to that qualification, 1 have the honor to repeat,
and we feci that we are heto in some measure
certainly respecting this Court and our opponents,
and ourselves too much to declaim about the j ury
trial, but wc are hero upon what wo doem nu im¬
portant, and, perhaps, to the defendant, novel aud
uioct important poiut of praotice. Now, 1 move no

question at all with regard to an abstraot piwor of
a Court of Chai.oory in this bohalf- On tbo con'ra-

iv, 1 do not denj that jiowcr, as I shall show by
the gnat Chancellor l^ord Cottmghain I shall
find him at the samo time that he is adoainisteriog
this rule, temperately and exactly. 1 shall find hin
asset ting, as your honors will uhj rt. the very high¬
est tone of doctrine with regard to tne abstract
power of a Court of Chancery in its theory: but
what 1 will tay is this: there are practical limits to
this great power.this power held and wielded in
the actual administration, are pcrfoitly defined.
These limits are perfectly defined and exactly wi<h-
10 coii'u ol, and it is just as (.'early settled, and by
as long, and wide, and uniform a concurrence of
practice that while your honor'* power to grunt the
11 junction is indisputable, though the heavens
should pass that gi^nutio power, has been wielded
with a teniYieratcM^s, and dignity, and security of
rights which should always accompany and rcgu-
lnte the administration of a power so large. Now,
in u few words for the proof: 1st. I stand here to
say that there has never been adjudicated a case

reported on tho law, undorcireumstances like these,
on which an injunction at the final hearing has
been ordered by vhe court; not one adjudicated cast
.r.ot one! And we live under the tiro hundred
and sixtieth year of the Chancery of Englund, and
under the sixtieth or seventieth year of our own.

There have been innumerable objections *o consider¬
ing these questions. I have called to m' aid the
learning of the counsel for the plaintiff; I have ml
drcs-cd myself to the learning of my associates, and
b< .-towed on the investigation as much time, and as

mui h capacity of research aa 1 could employ, and I
repeat. quite aware of tho responsibility under
whith 1 say it. thero was netersach a case adjudi¬
cated against me in a Court jot Chancery.
The Court here suggested that the Wheeling

Bridge was quite such a case. To which Mr. Choate
replied:. .

Wo stand in the specific cafocf a ritent r ght, acd
in the discussion on this point, I shall found my re¬
marks in part uj on the circumstance thot it is a

patent right. It seems to me that it may stand to
some extent upon the. distinction, if your honor*
please, on which Livingston, and .in tho
ninth of Johnson, was decided It

^
was hold,

and it is exactly a principle which I re¬

cognise. and which I contend for in tbi?,
that inasmuch ns the controversy in that
ease did not turn in any degree upnu matter of fact
fit ntid proper, ami noodful, to be examined by f

jury, iiut only upon the constitutional riaht ofJ
'legislative grant.; and t hi. ca. o of the Wntelyg
llj is a qtKStion of a constitutional grant if a
fetiitc'. We arc contented, if the Court pleas', to
adxeit to this cas« to which ihoy ha\e ma^c ro-

ferei.ee. fo fur as to say that it proceeded «pona
distinction between Legislative grants whfre tiic
rniittei ol iu ut are supposed to have first b'Cn cure-

fully hi ) reciated by tlic Legislature, so mat there
is nothing left for substance but tbe ccnstltntion-
olilv of a grant. May I be permitted, then, if tho
Court plea se, to return, aid confining nyself to the
bill b: fore the Court.a hi!) for the uitiucomcLt of
aratent right. to submit tliat, ir the history of
the law , to such injunction has ev.-r bton adjudi¬
cated at a final bearing. Iu IS {., Lord C o' ting-
btim, in the case of Milinon & Craig, while lie ro-

cotu)7td tbe power oi the Cbiccery, declared that
hi knew no ca.-e in which it lad ever been exerted.
mi c it that will do for Chancery on Patents dewn

to is «», utid a k in) learred frien.ls on tho other
ide to pioduce a case adverse Jo my proposition

;'r< m 18b:l down to this tkEO- Woll, they will say
they have given us eoo®, and this will admirably
illustrate, if nothing moic. 'be confusionmto which
our tf xt book* sonietiiiv3 will 1' ad learned counsol
in the pre) fixation of t'leir arguments; for hero is a
reference, on the flint p^gc of the i a i u * ff .- bnef,
to some tou or twelve Suth'iritii. , every cne of
whith i? fti author tj applic"' only to the second

of a mot u At nn iiijuiietion. and rot one of
tl.i in rcfcrrii g. in th( least degree, to the new and
Lieat question on which w. t 'Jic to pray the ,i. Jg-
IV, nt of tills C'oart. There i% for CMimple, tb*

( f Curtis. S28, where hesp a' of a motion in tho
first stage; £29 is another up: 11 the second st ige
The tbira case which they cited is alu-geU cr too

good not to be read aloud in proof of the general
rrotiosition upon v hi.'ti 1 i-tiiei (Ou t.is
Pateiits.) ^0 tnttch for tlo. generp] uoctrme for
which v.! eo 1 tend, and c -ry e of the plaintiff s

case and otbn case* printed upon the Mune brief,
0: all oii.wcicd, il ^nurhono. plei -e, l>y a liitlo
i.tienti' i» to the jiciiod n the i. to which they re¬

in ( 101 oiigy, they ij , ev -ry tl. iiig in testing
tl, i'.; ;. J of such ; Wi .1, if t tie inay be ac-

Kit us .; tiuii" ui.o"uh e'l Mttl oent of Chanccy
< ni.'ioi.,-. is not it alu-n-t e rcltvive of t!ie case

I I Vnr. When your h >101:1 eons' er f--r about a

eo j !e of 1 iituri en. -j i J I the Knglish
einnitrv ca to*, #l<d for s My .. < f |''irts may
I, carrii 1 bdtK 111 vhi e- *r;- .nsin. '»ig lmw
ji. jOltbLt u j ait of lh'- m i are ho* in-

j... .-able it wa. to seitb <V luiitd; v! easily its
tvo .. and eot.d t;o:.s of trao- .1 action in this
bi hi.il. I do submit if, to ti day. no 1. '.judication
cm be piodnecd .<gaii..-t t;. it niust t«e '' emed al¬
most conclusive h.. ev rybody ili'.t i1 Las no root i t

the system t'l chancery jurisprudence. In the next

place, eve 17 Uxt wnter, if "t attei;ilt the period
't, which he is treating any motion for Injunction,
concurs in ihe doctiine exact I; us wrhavoenu:.-
ciutcd it. ( urtis. win ml have ,ii'Jt had tb?
lot or to read, concurs. lie: marche, nls^ an ad-
iiiiraliie writer, at the pages s» t fo;'.i in the brief,
in tcf mt5 cor. firms l cj *i"< - .» on 'tut .' >.

rity; so doe> l>rury, on injunction* and patents.
May it please the Comt. it ie this consideration
that gives me a degree of p' asurc , inasmuch us it
enables me. in tbe f'iref. p ace, perhap* to intitnato
an answer, good or bad. to the particular CR°e to
v, },i<h your b''iior c&lk>(l nij uttei i.j tli>
ense of the Wheeling bridge: p d, in tho next

1 luce, this rule- is fairly and tecessarilv deducibl#
from the otifiin ainl nature of < huncery jurisdiction
over the subject matter of patent*. In this jurn-
dietion thancery is not dealt&g with equitable
rights, but with U-kuI right*. The ritrhts oi both

1 ties are wholly Bt law; n vl the right of aputeti-
t< is a right upon a de< d, nod is a strictly lege.!
rit.bt. or it is nothing but i pn'vi go. The right of
a c" 17* <1 to lubor at u useful trad* in his calling, is
a ii>:l t at law, jme f 'Gin C , but {: iard' d by the
mji ni law. It in, then, a deduction from the nature
and cei.stitution of ehsncery, in anj jurisdieticn
whiibitbns OVcr such rig Its ni thescjln n!li'-i
;pris«liction it followstb# 'a*i ftivl allhotigh 1 do
not Tuc 'i n i>' read from authority » to much extent,

1 thin1' it proj.«*r to read the Court OM pa*sagc, in-
ennueh os eeitain important cousequeBCtB fb.w
j,i,m it. turn an aotbority ri' taed In the brief.
(Hi i: n at< he, lh7 end U.li, pee :\) which ». J forth
tin' the privilege e nferred by a patoiif ii n. l'fial
rig t u..a is only to be tin.a by iho common law ol
tl '¦ r i.im.

a, i ^ ~vn. Will you . 4 tho passage" It is
j, o'.i'i.i e'l in the st.itute of mo opolie*

fir (i iaii .I understand tbe critiei'in, Mr.
V, i-ii, you would out upon it,, and I witl take up
that | oiiit't* r eftly lie' uo I tutnto tho Ht.atul.-s at

I t(ro b t mo l rtify the just obtervntloa of Mr.
IliiriH.rchi I v Mr ThoopsoB, an Amerlc .a, bat a

o, iu,d doi voDorablenamt.a great lawyer, in
H thificldfc cf the Ur, a great patent la vyt. and

Cliaurt-'.lor pic eminently, (1st Paten. 446. Rullivun
bikI Rt d#i!<i ) F# then pM'isc«<dH to one porf lui
I i< t CdWK.fA i n lion, no I ger now na»al, and
(I'®' is. that ««i.f own li-gml itirtu to i!;r«no diHlnotina
in ibvir l» half, aid let ue ful l, that that l« -i -i.srl
Jud o ia speak ii if in "ii * j* j»l i<". littf' iu aa eu'liti'- and
ii i r sfape «>f a motion 1or injtt .<.} i«»n tfow 1 will
fun > lur aUcni icil, <aq I urn ha* ari on up m
t! aicumcv el ( bt c 'ltlldn. for one roomeut on'y,
(< ltook Third. page M, nt Htatotes at f.<atgn. 'l'oe
ii it is a n elion declaring all monopolies t«

1 1* void. Tho fifth aeotiou sneaks, nevartholose, of
the lights of patent a Then I arguethat the second
tec* ion means to auy that (he eouiuiou law of tin

I ftalm shall declare ill any giveu and controverted
..i w li> tliei in a j i-i nt lor I ovolty or a monopoly
abolished b\ the lii«-; » .etion of the act» for the hi'i-
pi:.'l_i is substantially t lain ily oonotruotion is 'his
. 1 1 t- lii t ;«oiinD aboi-shes iriouopoues; thv fifth
Kction dt 'lareatha' a patent for a ne«r iavoution is
:i 'pal right; a'id thai leaves it a suhjeot of g'Vat
di-hiiti whether tho grant of it patent, in valid, or

tho seoond auction ernoti n judicature by
¦*bi< b the comnoue of England will that that q^s-
tlmahall bo d'noimi'.od However thin may be,

( cn-iT follows the law. Now what is the moaning
of tho c nxim, that equity follows t ha law 1 In t!i s

s-e, 1 appi. hend, it meat s that it shall refer t<» the
common law of the reditu to dotormino in its ova

t itsLii! » 1 the existence of tbi< legal right, at I, that
i.ci e. then, by its own peculiar and eharaotcriatio
powcis ebancory lends its aid to project the alleged
ii(,lit, until itean bo determined whether it is a. ri _,lit
ori;< t. to piottct it afu r it has been ascertained to
bea right.protection, uot ascertainment protection,
ard tiot a mere enterprise to rcfolvo i. riddle of
rig I, fa tnwia canitlaiii. I submit to this lljneh
that thfcfie limits and marks aro the drinar ution
Utween tho."e two great auxiliary institutions,
oh trly and admirably defined, and are ac¬

cording to all our ideas of right and justice. What
could » o desire bettor, if wo were dreaming of au-

!;ihejr rtopial What hotter institution could wo
di.-itt for tl;o determination of u ii(:bt. a right do-
pcndiag upon the credibility of that man, or on
the memory or source of fancy of this.a right
deluding upon the judgment ol' experts, or on the
inte-preiation of grai ta.what so appropriate as a

jury of twelve honest men, presiucd over by a
h tmed judgol When the case haa pautod from the
flint stage, or after the bill ia filed and answered,
what so admirable an i so pcrfcct as tho transcon-
deni power of chancery, which secures tho right
lower to biui to whom the la w has already ascer¬
tained it to beloDgl Finally, tho language in every
cast in the law, is a concurrent demonstration and
illunration of this vory doctrine. Every adjudged
can, and the learning of one of my associates has
enabled me to place, chronologically upon tho brief
befrro your honors, a series of judgments for one
huidted years, beginning in 176t>, ami coming down
to !849.every adjudged case, from tho beginning,
aDrounces this very doctrine of adjudication. There
is too caso of Ilardwieko. There id the greater case,
beciuse living at a later period of tho Lord Chaa-
eeUir Livingston, in the third of Merrivale There
it Cottinghom, whoso learned decisions on the Eng-
liil bciieti bns i-.iflicc3 for a1 1 later cases. 1 thore-
fve reflect fully submit, may it please your honors,
tiat the general rule 2e p'aced beyond a particle of
oontiover.-y, and it will not bo i;i this court that
thit general rule will be brought iato question 1
.-biu d learn this dootrino very incomplete, if 1 did
no' remind your honors of one exemplification and
application of it, apparently newer, but yet perfect¬
ly 3crain, ard that is, if it turns out that the pliin-

t if atks for no injunction till the final trial, if, at the
fuel trial it appears to the court that ho has been
gtiltv, in theirjudgment, of laehc3 in notelaiming it
inhib bill, before (lie final bearing of tho bill, will
not bo retained to allow him an opportunity then to
g' back to law, but will be dismissed as a matter of
cuurse; and that has been settled, if your honors
pL»se, by an adjudication in the first of Benou,
urwti the brief, (Sipottiswood & Bacon), and brought
fr n: n'.n; by ap(>ca! to Lord ChanoollorCottiughiiui.
who deliberately confirmed that practice. As I

I flail m>t return to that topic, may I not, before _1
ckMuieb the subjiet, a>k your honors if that caso is

' i»t this caso. "(Sir, to this da.v, we never had any
notice that the plaintiff moved an injunction on the
jKn<2«al giound that he was entitled to it, on this
till. A t the discussions of last November or Oeto-
lir, notice was indeed given for the first time that
in ii junction would be moved for on the >pecial
torm of the bill, 1 mean to say it was a bill for a

ipecific performance; but it wb.1 not uutil our friend
>egan his opening argument that the plantiffmoved
or an injunction on the general rule of the right of
i party on the general form of this bill; aud your
joci'rs will consider whether or not, uuder the cir-
cumstanccs of the case, inasmuch as bo might bsivo
done it on the coming in of the bill, or on the filing
of c ur answer; and jou will entertain, and you will
consider whe'ber there was anything wanting to
ourextrtiens to biinj: on the cause, whether or n^t
May it pl.-ase your hon«>, 1 tear I am attempting
something Uo'much upon the general rule; but 1
must ask, is this case within it1? It is said that it
is not, for some one, t vo, or three reasons. Perhaps

1 impevfeetly accompanied 1bem in the argument of
the learned counsel. Way I betoro I en'er upon it,
offer one word of authority 1.(Curtis. 3M> ) Jt is
j-.iiu, liit xj, iu the first place, that this is not wiihin
ihe ordinary »« c, because H Is sa;«t mat It la not **

bill for ai. infringement of 'hi patent, tor a perpetu¬
al ii iui.ction, for an ordinary form, but is really and
uuivl; a bill lor the -j eiftcptrfarmance ofa covenant
orcovenants. it is suggested, secondly but not press-
id I y my discrvct and technical hroiher, that there
aic some rtasons why u Jersey jury .-Lould rot be
entrusted with Mr I'uy; and third y, it i.- .^aid, and
this i a n:;t!?r which 1 have commlt'ed to the
lean g fn y frier i and associate, tluit tho-c >no

m . 'ii invo lved in there volumes fit or proper for
t'u i xaminaticn of a jury under the direction of tho
e:»urt Thee nre the three general grounds on

wi icli I understand they claim that thit case is e x-
tmcted fiom '.he general rulie. Now, in thi Sr.'t
lilacs, it i- f iiggest wd that it ia n bill for the specific
performance of settlement, which settlement
i-ti.p' tho defendant from derying the validity
of the patent. It is not renlly n hill for the specific
performance of one or tho other of the eon t ra j.a To
this I answer, may it p'.ease your honors, i! it is es¬
tablished in poi'ut o1' luct, this i^' a perfect
answer to the gc-oan I rule, and that if
this be taken »s a bi'l for the spc'i'je per-
foramtiec, a: d if the covenant® do cu pri ui d of fact
ei-top ua, and are to be> enforced, there is a?, end of
the matter. Is it then to be taken to bt a bill for
ihe s| . cific performance of tho c.'i tracts, but not a

1:1! for infringement! Con an injunction upon iu-
fringetm nt be moved for in the ordinary form ! An«',
a-.suca a bill, can it stand for a moment njiou tno
undisputtd facta now before this conn I Now, I am
disjiof d to ad-nit that although perhaps if is not
drawn in tie most ittliatic manner, afid from sumo

I (j, yt>h the pint of thi pleader, yet we do sttppo .

u: i we alwajs hn supposed, ihat it whs to be
pu- .tdsimpiy as tbo »pee,Ific perfotmnoce of a co-
Miiai.t and I c-ore youi huto, upon my jaisonal
yen ii . ancfehaiac-t V, we came t<: this trial to-dny.
W chu'ih to this trial i>n .ho Ofieuing of tte C urt,
and we bavo n»i decv< i-y paiti>' lo of our pr> aratioa,
from last October, upou the suppo 'itioa that we
v er" to dt 1 ^ith noth'ng under e even but a bill
bri'p c tic perfirman^e of a contract, to which
1 ill wc wi re bapp here ai'd cvorywl. re whire tl»c
it'li wen at hu'ncl, to hold ourfelvca ready to
n wif. Ysiur benci.s may be aware tliat llr. i^ vy,

under the uavke oi' hi. counsel, or the greater num¬
ber ol (hem La_m tually negl- t J to eoino her' t-
tti "fi'd with evideni".' topr' v< hi- ability 'o say, " I
al-M a»i an inventor," m I to prove tho Irnig series
of blsjoung aiteiLip:s to signalije bimsolf in the
iino Ol discovery to the calling ha bad cbosei. It
if under that aor\ iec. founded upon whi't, wo li.ivc al-
Tra^c u.id r:to!'d t'/ hi tho prayer ol the b:!l. that
L romofi hero to-day unpr< pared > mi t the case

which a portion of my learned br- th^rs' arfftiment
I rc ents ft r us io mcot W e oouft t it a Ivr a

ipecific peiforcnanoa. and we so heard it reported
fiomevcrv soutoe, and I refer for confirmation on

lb:.- j^inl to the distinct subjtct of thi> prayer, and
ti at '.ur admirable brother Curti: :.o* a Justice on

ih- bench w ith vonr honor, maiie rn application to

the C urt to be heard up that bill upon (hogroundtiiat it would give the ( nurt no trouble to in-
v -tignte thr fii^te, but that it pre*®nt 'd mnt-
tois of estoppal on which the controversy would
be sure to teimicata, and which w< u!d savt tliem
and us any further lit-gtlion in a court of law.
Wcli, we have alwajs so understood it, ard if it
turns out that wc" have nnsundersl joil it, then
wo are in danger of being fatally surprised.
I do not sav that this is an artisticnlly drawn bill
for a specific performance. I know the learning of
tl; munwhodidit would enable him to draw a oet-
fcr bill for a -pet'Qc performance' it seems to be a

bill binding fbe defendant not to dispute the validity
of tbt patent. '' stntes a settlement of a con'ro-

vcr-y between parties, bj covenants, but it does not
prove them. Ii the Court ill turn to the fifth page
of the defendant's record, containing their answer,
j tur honoia will flnfl that it sets out, ia detail, the
fact of tho settlement tl cn and there entered Into,
ai d a great variety of covenants; thai he promised
t sum p the shirred poo ls of his manufacture : that
he promised not to inaauftieture outside of the liconso
which L iock, to pay a tariff, and to keep an ae-

conrit upon the amount manufiictured. ll stat'-sthc
s'-ttkmc rJ and it state-' the covet. snta, and there¬
fore as 1 understood from that part of this form, it
is a bill for a specific performance. it may be
taken, may it pleas© jom honors ; ».ut. 'hen. a -r,c-
eific peifbimanee of what ! 1 have the honor re-

-i-effulh ti' submit, in the first place, that it cannot
},[. , incd, for on in tanf, as Wch a bill ; and,
it the next place, that it presents no matter, accord¬
ing to the rules of Chancery pleading, to the notice
of thin Coin', uniiT which the defendant is to bo
estoip d. under any const luetic® of tho bill, from the
rielii of ig.'Hi g this pause in any court,, ft ii" a

biu foi I' specific perf'finance of wl 41 Why,
i 11,(1! for the spr-' if.o 1 rformanct nf r ningle one

ol all the eovennnts coMsinedoi Day't tblo of the
», lib in nt. Ii pri vs on account not of whi l>ny

1 as 'I'ine under Bis I se. not thnt lu doennol pay
tho tariff; it compleu of bin not that be <1 >08 not

keep kb aomant under His lioenae.net thathedae*
i < stamp h* ^ood* Hemoiding to rh»« licnnao. hut it

i«i ooially and *xpies<ly ox.t| U from th« prav«r of
| j!l» bill, and 1»e com ul tint. of tbe party, ovurythinr

in <lio v.ord hut what ho bin-done outside of hi* li- I
I <cimi ; Ml d tlx iefo,o 1 repeat that it is, beyond an*

I c.*» troveisy otiuie*ve*r, Mien, ut a hill for the apsci'tio '

ji format ec of tl.i- covenant oo..t«inod on pt^n 45
. t i'.ui record, ami of nothing t>!-u in tho j

I world. Nuw, then, turnit g bicl. from that M»anant
»¦.. 7 or I ho |>!iintii;"n bill, your houor will 12ml
ll til they a-k ibvt i he defoi >daut inty realm hi* ao-
connt of i bo Uriel's made ft i ; except whcic sucli
Inria rubber was made ui-'le-r ehe Ii ... uso.thai, i< t,»

^ *.v . bore i.^ a leu cut eri. Ii a half dozen covenants
\ \ Day;nnethut ho will keopaca .untbooka: another,

tb*t bo would do nothing out»ido hi< license; ano¬
ther tlctl.c will »tai';n In, t;ciotlj wiih (Joaiywar's
name. &c , £i t. And, thou, they sue him uot
lor au.yil.iug ,ibout t he »<*.t i<F.n»i for fatliug io

t tump tin goodit. not fir keeping no ajoouut b" »ka
.'he* *(-1, him no*, tor an m-eotr t. of anything he
doe* under the license, and I speak advigolly; b.i'.
ili' V doert all that, ai <' p'OHtr.i:, !it ami "'piaro to
an inquiry into sn aocou. t of what hi* does o.t'.sido
tl.C 1 ICOwe, Jnocoeiing i .ji'ife.* Iy and fu'ly npiu
the oovim ant. dm! thorc wo arei. Mjy it ph.nu
j our honor*. i: «h?a ia now to In turned iuto ami
treated t- ,11 for f-jKie'fiO |>erformanco, is there
ory longer any lixitv of meaning to language 1
II; re we arc upon a bill for tho spun. fie performance
ol fbat ono single covenant Now, [ a lt your
hoiiois if it onn bo protended for an in instant, up >:a
tho fiiota, that tt lifli for a tfpeoiile p« rformimoe litccr
that, ccu ho icaititainod «*u the ev'doneo before thin
court, ltesorticg, tbcu, to mo tortus of tho cove¬
nant. on which they proceed to try thts caw, tho
Court w ill di- join thut it. it« a covenant while Good

y ear's protco' a Joiy in the exclusive right to i:-anu-
facture and vend fhirred goods, not to tuanfao-
tine anything but shirred ^ .,*d.i, oxc-cpt what ho in
licetiM-d by (ioodyear to do. It co runauti that
while Goodyear protects him in the exuluiivo ii"ht
to inanufuci ore shirred goodn, ho will not taanufto-
ture any other artiolca tuan he is lie wed by Good-
yeartodo; andnow the question i8,whotboriip>u that
cqvenaut the plaiotilT can muia'aiu hia claim, i
need not coy it ia iuoumbent on the plaintiff to
that ho has po protected Day exactly and i>!ih itiui-
tiully. While ho protocts Day, Day sUa'l not do
anything he is not lioensed to do. They complain
that be hasdonc something that he waJ, "io( licensed
to do. Ofcourse, thon, it in incumbcut in thom to
aver and proro that ho has, during bor.io period
whilo Day has in vaded his branch «f in:: uufaotures.
ho has protected Day in tho manufacture aud dell
ing of shirred goods Now, docs th" plaintilf in his
bill aver any auch thing as that 1 Not a word of it.
01 course, he cannot offer any pmof that ho has
done it; foi ho cannot oll'or proof of anything he has
not averred. On the contrary, the def'ondunt
denies it explicitly ; whilo the plaintiff meets
the denial without a murmur and without a proof
"1 sue you," frays he, "on a covenant by at h toll you
agreed to manufacture nothing but shirred gooda, if
1 would protect you in that manufacture by all
my power. But I forget to aver, and I totally fail
to prove that I have »nus protected you. I charge
yr-^»ith manufacturing i-iitofyourlicon.se, audi
toflBy fail to protect you." l^ot us look at tho evi¬
dence of the facts a little, concerning a bill for tho
specific performance of such a contract as this. In
the first plnre, then, it is conclusively established,
that the plaintiff did not protect the* defendant in
his branch of tho manufacture. There is au end of
the plaintiff's bill I am trying my client to some
extent as well as bis case. And when I regard the
t-pirit in which this bill was drawn, and the general
courtesy of manner in which my learned opponent
opened uj.ou my client, I shall not, unless I am ad¬
monished by jour honors, deprive Mr. Day of the
privilege of exposing to this bench tho equities of
this ca.-e, and all tho facts upon which they aro
based. They sue him because ho has brokou a'cove-
naiit; that while thoy protected him ho would not
mai ufacturo out of his license. They do uot aver
that they protected him; they do not'provo it. In
tfce first place it is conclusively established by ver¬

dict and .judgement, that down to tho first of .l.mu-
ary, two years and three or four months,
(.'oodj e nr bad not afforded one moment of the protec¬
tion contemplated by the covenant for which weptid
biiu $5,000, and for which alone we bound ourselves
rot to tiansgress the limit of the license; not a par-
tielo of protection for two years and four month*.
Your Loi.or is »oo familiar with this j>oiut to be re¬
fund even to tho record. The issue upon tbe
seventh pl.a was directly upon the allegation that
be bad not protected him, uDd thejurv found, of
course, that from 1HJG to the institution of tbe suit,
which was on the first of January, 1&-19, that he had
not protected him. That would seem to be an end
Thr timo has been, "when the brains was out the
man would die, and there an end " But let us trace
this point a little further. What should tho plaintiff
allege in such a posture of facts as that? Should he
not a least nvcr that down to the fir.-t of January,
IHifi. he had not afforded tbe stipulated protection,
but that after that time he woke up suddenly to some
sense of bis duty to protect. and should ho not try
to prove it? Has he made au averment of any such
protection? (Arta nl.v net. Then he cannot of-
1. r a particle of proof, if ho had a volume of it.
The ausv.vr debits this rrotw'ion. ami tho jiro-
m. mutton o! evidence, 1 take it, in*y tt please Miur
b< nors. i^, that a s:ate of things that has ias'id for
two >car.^ and i^b: !f, continues till the contrary is
the -n. That verdict, t hereforo. roiu tins uuencoun-
tercd by any particle of evidence This court has
belore tt competent and suflijiont evidence that,
down to this hour, the plaintiff in this case has not
aConkd a particle of protection for which we
st i j ulaied, before tho 1st of January, or after the
1st of January. But it docs r.ot rest there, if vour
honors please, for in the next placo, docs not that
vcr iict g" a gocd di al deeper thun this? The court
avers thut tit verdict on tho seventh issue fiods,
not met ely that Goodyear did not protcct, but con-
nivtd rit the infringements of other jiersots with Mr.
Day 'a business If the court will allow me to turn
t',> tin 7 Ith page of the Record, and to call their at¬
tention to tbe seventh plea, they will find it con-
eludes, that aniwuc i» taken upon it, aud thon the

d fendnr.t says, "protcct this defendant," &c. And
on that issue the jury affirm th truth of the plea.
I' ^'¦iI '/V' SUuu' sf'l"y established, not merely
that J»1 r Goodyear bat not protected tho defendant
in this case-, but connived at the commissicu or in
ft nienti- aimed and pointed at Mr Hay, then I

1 :.\o ? > :.-k tic court whether the third covenant
ci i ti.ined in Goodyear's original settlement with
Mr. Day, tas orhKS ne t been broken on his part. If
it has been, it goes a great deal deepar than a mere

dlschaigo fma » covi uant to protect, for it rtis-
ebargi K every one of the covenants in the eettle-
ment from beginning to end Ihc language of
tl at c ovenant i this that ''said GtKMljtiir will not
) after gran*, any right, license, or agreement,"
&c Now, if the Jury have nffirmcd that he did
con: h i- at the u;aridncture of these goods by other
I .is; i s, in latioc of bis duty tr> protect, it is for
joui MJ i' agr anient, in this third
( i l.ant , t) at be (haM by no agreement, assuming
ti.e n.ai:l;.' fo;m of a ciicct covenant ou tho ouc
bti I, or sneaking ender the d, nomination of cove
i :M i s. tie < rber, t lint be will l.y no moans aid or

1 r, < : a- far a: in him lu g, Tmnnit anybody to in-
i- tfi'i with Mr Day in tho exclusive inonopolj of

t a ticle which it was tlu; object of oae paity to
; i. aid tl c e:lnr parly ?<> buy. I aubmit, wihout
fii'; ¦ >i further, on the mere verdict of the jury,
that is ft r j "ur hon« rMo snv whet b< r that can pi>t,
I < tbe etd of' the e» -e. 1 do tail I: row that it in ty not
be r-aii kha« action tua.A hue been taken ond rnurn-r.
J will tie! frankly with tho Court. I will not s.iy
bat that 1 bav;- to sh'/W wit thor or not tho plea is
double*, snJ ir*-ue is taken od the wliol.*, which
lm in . doi blc tt.vernjf nt, m 1 whether there is an

estoj e. til both iivert).'. nt.i. However that may bo,
! "ej.' .on the evidcute, n good way beyond this.

) t; ;.-t: :.<> th* mgunient ot «ho 1< a'ned eoiifi»e*l to
l.o, tt.i t tVaugh (joodyeer lioy not have affntded
prott t'i Day dtvnio the i-t ofJaaoary,1^19,
t! at .-i'M. ! e i at afforded him protection since
tl'ot t'me, Da.\'s covenant is still biLding I shall i
1. al'r r Inquire*, if your honors pi ase, w hethor or j
: ' t, in » o'nt ol fuet Mr. Goodyear has a.fforded tbe I
'. a-t |a ti t tion te Mr Day; but I run now nbout to
fubnii? tliu* op* ^ition.and ody &ubmit it.and
.etiv ¦! to the- judgment of the Chnneolion if it is
to be taken, as :t muf be, to be conclusively egtab-
li-b'i). it,at for two years and some months, tho
1 i. ifitill did Ee'l plot, et Mr. Day nt nil: und il if bn
turtter tiuo, tliut thereupon Mr. Day, depnvedof
the protection for which be had bargained, woadri-
\ n from tin bu<inrss in which ho had sti| uinteil to

be protected, and f'e.-ei 1 to enterinto nnotter branch
of the mniufiief ure, 1 have to submit thnt it is not a

rff umbje construction, that after all that, Mr.
(ioodjt iu R'ay wake up nud demonatratc an offer of
prcteciitt bfgiuning two yenrs after the covenants
had been made, and t" 'n i' r'ist on driiing Mr Day
l»: ek ugnin, oTkr be li.ul invested himself iu au-
titbi r. into the busiu. ?s in whieli he agreed to pro-
ti t Hm, but in which be did no' protect hirr.uml
fr« in w hich Lis want c»f protection comklied Mr
' ^y to make Uis c iijk'. Is it rot an inevitable iiv
t« i] ;«iaticii that Gcodvear, w ithin some roasoimble
meaning of tbnt word protection, is to protect Mr.
Day firm the fir.«t, is te o-gin the protection, and is
to c< i.tlnue it constantly, t ffectunlly, and zealously:
nid ut less thut ia done, l>sy ii not bound at all?
Aid therefore I say, if \ our honors find that (Jood-
j < ar has i eglectc I i'- aflord pn>tcetion for two years
at d a half, and that the oon.^eptetice was t!mt Mr.
Jay »ns duvcn from tbe bt-'mess aud obliged to

« . it« r into another, it is for jourbonon to say, who-
thelitis not a monstrous construction, a terribto

] injuitiee, to claim, tLat after that . Mr. Goodve ir

n y si i I out tendi ring that which he has fiih d t j

.I* i d io biin till that covenant has boon stonad.Md
?tn tv> yeais nnd a half, until bo slul nine i» cvrt

dnvtn from doing business under It. I submit
1) i't 1 at oonstructie.n is ' *'> "nr< ;> xonib'e to
i c- . T.ded for a e i f b* nioi'iett, ittul, thore

.« tlio Court v ill mil on in o ly to
1 5 v t!*:it iii c< '. I'tjt't it tl., i intj nt j it i'<n
of lii.i luu'ineaa, est.*: »n -I ..* it «#o, » y hover-
i! t of the jut y, io j 'ni r vi. lie Mr Diy wae

J encouiitaitei by u cor..jA.ii iou, loatcreid into lift by

tbut «aat or protection, whioh ooaapat'ed him t*
abandon tbo *ork ho st'pelate 1 *o fx* allmved, *ni
promoted, to do snd fnr.M-d h'm Into *nuther; there¬
fore, leay, th»t tho »flout af it in, after tbi tniee*
ruj> ioii «'f two yewnaud a quivi'ur, wholly to die-
cluv go Mr Uav from this contract Tha iangunge

il nt while Pay if protentefl ho abeli denatkiugcIk1 lit tlii.tbut is, while Im* m oon'i mully pr-j-
t utetl by a protection beginning at the ti at, or
wilbii. u rr**onabl« time after laakiug lbs agiid-
i«ui';b prot.c'in!i atcad'ly, «- fToot , and out-
tii ualiy enforced.i ot a protection withheld nil hei.- driven ftorn the ma 'lit t. aod oompoiled, th# hsat
H| be can, to flnri wuithar; and thou, fitfillv, o%-

prtci'-'jfly ill. (j inU'riii.ttn ;..!) resume!; and thu* -i»e
I im back Whir, and lurMuid, th:r year iu one 'hing.and i <.*! \ cur hi auotb r thit ¦», at. the Julo ^ill an i

pleasure id Qoodyear himself Now, 1 think th it
this ron»ti union la aid' . I, net to nay o mclmivelyfeted uj-on us, ly a Kittled doctrina reUung to
ti « u-rs ill sp 'oifio performance. fjr example. n i« a

h miliar rtootiiue, thai. if there is any anftiriilll or
nfKlect or lae.h<s, on t ho piirr, of a p'.va-iff. he«hall
tot have lb< extraordinary aid-of a Court of Uhia-
O' rj ti> compel tho performance ol his ovru siila of a
oovenai.t Aid again if there bun been a uh-tngeof eucun irco«, ui isirg from any cause, or if aris¬
ing »' coiiduot ol the plaintiff himncJf, there
lihn b*« n .' gioat charge in (ho oir iumstauoes of the
pxrtii aft oi the contract was ori^ri tally nude. aridbefore the time . heu hi- applied to a Court of Chin-
wry tooompel it.* performance, ho must submit, hia
case to uti ao'iou at In w to reoovcr damages. 1 tako
it, therefore, for granted, if the fact turua oat to be
established, nnd 1 am row about to boo whether or
not if ic Cf' 'l>li*bed by the evidenc, that in omim»-
quenoe ol'iliia want of pretention. Mr. Day, who, at
the time the settlement w.ih made, was doing a proa-
parous business, in which ho sought, to be protnotel
ard secured by the contract itself, wtn, within the
time t" which the venhet in ( his cise extenda th»
*unt of protection, (bat is to say, before the lirat of
Junuary, lH-tS completely driven frv.ri) thateuiploy-
o>. nt, »r><] oompeliud to abandon it as if bo hadbei-a
ln.i.u I from tbu Stu'o ot his adoption, and oota-
ljelltd to adopt another, for the Hr.it time in hu
life. If wt show ,>ou, upon the evidence in the ra-
cord, that sueli was the faet, 1 should hardly think
the leaipcd counsel woulJ coulwtid that that oeva-
titinl could again be revivod into life. We plaoethat matter, if your honors ploase, beyond a par¬
ti' li of controversy, by tl a ovidenco wo iutroduoe.
In the first placo the verdict establishes it. I have
heretofore vailed your attention to tho soventb plea,hut that upon the secQiid pleu is un issue on the
r|ucf<tion whether or not so ruinous a competitioa
MtperrcDed, that the profits and business of Mr.
Pay weic materially impaired ; and the jury found
whtt wt- huvc bcic averred to bt: true, and thesatue
jtuy estiiblished the fact that Goodyear gave hint
no maimer of protection f<r two years and a quar¬
ter: tit d tho very aamo jury, on anothor trial,
established that probable, natural, and material
fui t. that, for the want of that very protection, the
profits of his bm-inrss h id been materially impaired,
luitthry could not find front the form of tho con¬
tract that be wns obliged to abandon that employ¬
ment und enter another; and 1 am now about to add
to tho proof of tho verdict, the evidence upon this
point, by a very brief allusion to it. Wo shall show
you tbis, by the testimony of thirteen witnesses,
though I nm not about to read even their names £
willetatc tho result. We proved by this body ef
cvidenoe. uncontradicted by ouo scrap of proof in
this whole ease, that this failure to proioet Day,
shown hy the jury to last till tho 1st of January,
ll>lf). bud the effect of fostering n ruinous competi¬
tion, which compelled him to abuudou the busineaa
of making and vending of this form of shirrod or
corrugated £ood.j, and compelled him to withdraw
h<mself to another branch of tho aamo busineaa.
We equally find, coincidcnt exaetly with tho period
of time to 'which tho question refers, ttjis revolution
in his employment.as prosperous and as well con¬
ducted a nusinosfl as a Jcrsevmiiu ever carried on
in his life.completely destroyed, and himself en¬
tering upon the introductory stages of a new buai-
ncss, driven thereto by the diroct consequence of
Goody eur't act. Now,' the general result of their
testimony is this:.That, at the time theso cove¬
nants were entered into, Mr I>uy wis engaged in
the manufacture of that funn of shirred or corru¬
gated piods. which we call mspenders; that hia
?usj enders were the best in the market; that he
k: ok how to do it welt, and was doing it well; that
it. \vn." a prosperous and profitable business, and this
covenant was made to continue him, with the same
srcces? and prosperity, in that employment; that
ufter the beginning of 1847, immediately after, aa
we find by the verdict, a competition sprung up, by
which iarjic quantities of the same description of
fOOds. but wholly inferior in quality, were
brought in ruinous competition into the mar¬
ket; that bis business immediately began to de¬
cline, the comjietition continued to inerease, and
? liar, down to about the time when the
Court gave that verdict. thU want of protection
was continued: that at the commencement of that
suit by Goodyear on his covenant, tho original
business whs ihstroycd unu a new one was beginning
to grow. Now. sir. there are thirteen witnesaes
upon your honor's brief, whose ti'le to eridoneo i»
undisputed.tlicyaro found upon pages 18 and 19
of thn briefwe have placed in your tuiinis. Now,
tLcn, independent of any direct connivance of Good¬
year, independent of acy cvidenoe to show whether
or not ho protected Pay after the verdict, which haa
been the gtound they have been arguing; we aver

a failure to establish suc'a a protection, (and proveit by tho verdi t) for sueh a length of time, and tho
consequences of it are such, that it boe'>mo* inequit¬able that that covenant should be revived ag iinat
bim by any worthless offer of protection by Good-
year. Even, therefore, if this bill alleged, a:td if
the case showed, protection, after it was too late,
this Court, 1 approbeud, will not h11u»v this oove-
natit so to run back, and operato so fitfully, and byintermi tanre, and so to stop when Goodyear
elioo.-es, withholding protection to Pay, till Pity is
teriahii g, and when he is pretty nearly ready to
die, i lilting his finger upon his pule, and lotting in
» little air and a Jit,tie light, in the fi»rrn of pre-
tcetion and then call on liiin onee t^.orc for hi? oe-
vetant. I submit that he cannot thus play upon
Pay a1-' upon n pi|>e. This would bo something
worse than the C'-'e'iraled li tter i'f Pr. Johnson. It
would be the pation o! the drowning mau who with¬
holds assistance, u:id does not encumber him with
aid »li It In ^ d owning, but who waits till he ia
drowned, m d bestows it upon him at the Coroner's
it.quest. Such protection is not stipulated. I am
still deaBrg nmy it please your honors, with tho
piopivrt-ori on the other bi^.o, that although there
vrasn failure to protect, for two years nnd a quarter,
fctill it they could have proved that after th'- exptra-
iion ot that time, the ptotection so long forgotten
w ae continncd, thm tins covenant would t".»iuo
u^ain to liie: and 1 lmec submitted that, it is a
wt.olly unrea ininl.lc interpretation of tho covo-
nact ; fer, so long a neglect of protection IimI
(lwii<qeo tt.e position of Mr Pay, nnd deprived him
of wLnt protection was tcgi\e, and tvui driven him
lor sul stilute somcwlure i-lse. Hut. I have not
quite done with this part, of the casa. If I mistake
ie t thei e i- u v » w in which thi^ pretcri il protco-
tiDn n ay L" pla< cd before the Court; or r>tthor the
pmtff ii>r, of the real plaint ill's whom I am pretty
B<«n< to due-lope, will appear to your honors in a
b"ldai d s'i-iki!.p eoormity and deformity of injos¬
ier. K'-it, In d< tcrmining whether this failure t^

protect for such a lengtli of time, and after thve
( orsequencea have folio wed, should, or should not,
j recluric' Goodyear f rom afterwards setting tip i late

end Ilooequate protection, as a reason for revving
the covenant, whoso animation lie bid temporally
destroyed, I ask your honors to take notiotaf one
circum. latiC" el' ^tea* importauec iti the proof, and
that is, it the court please, that thc.vi very com¬

petitors. who thus take advantagoof Oooayoar'i
\ nnt c-f prot e'ion, to f 1 the markets as the

I i-in' ts of Goodyear, holding ouUUnding li oni«a
ut the time when he made his covenant, and wh^se

1 ictuses he agreed to get up; that after It was ac-
i tit led that they would surrender tho licenses out-

sta ding, nnd stop working by tho first of .limitary,
i viiy man of them, in direct and gross fmitd on the
coteiiant with Goodyear, and. through Gnolyear,
with Pay, set to work to manufacture the raw ma-

ti iiul (>r'tbe fabric for suspi ixlers. During the two
or three months which was l« ft tor Lhctn to work in,
t! du^h the day time, in which they «u>fr Ut .=t.ill work,
was sufficient to use up their i h w material, they
proceeded at once to change tliei- entire course of
lubor, to manufacture in unusual quantities, by
extraordinary metin.s, by d ubling the number of
tbiii bane's, by devoting tbc hours usuallv allotted
to u:t. by taming day it;»D night, thnt they might
tain night In to Pay, doubling the quantity of their

j eiformonce, re that, in point of fact, up to the first
of June, lb-it, thty hail succeeded In aeonaiulating
ujon their bauds, by the labors of three tnonlbs,
n.iiio material for manufacturing than they had
accumulated in two or three years before the
gioMcst and the lowest fraud upon the contract they
liad just made wuh Goodyear, for tho benofitof
pay, that it ever fill to my lot to expose And yer,
tin'-' aih men nro tho men f r wiio*'- benefit tliia
liill iu Chancery is prosecuted to-day, nnd thesoVcry
men, in this way operating iu fraud of thoir owu oou-

u nets, turn Goodyesr's want of protection into a

ruinous competition upon Day. These ate tho very
ii en who c< mt bere und sav that bis covenant pro*
vents liim fr« m doing another bus'iv h, afiorttiey
l.ad driven him inm luitt in which he was to have
been pvolccted. The tovenants wero, that while he
i- [ ro!i t, d in mskingsu '[i"inlcrs, he will do nothing
i.e. fid tlir-o men, in fm'idof their oun agree-
n.ei ts, drovi him Iroin tb't bnsinesa, aud tiv-u say
lif is still bound to do nothing else. U there "va*

ever an e -toj el gtavtcd on such a demsnd, thi<, I
(honld think, umst be ita lowest tb-atree Another
proposition is, that after tbci l:w n. cos agre" ' '.>

surrender their license11, iu t f<H ot Hlo,
end to do no mom wor': «' the fir-<t of
January, 1847, they p ooe»».led t«» ena.-.t a groat
file | ft 1 1) r a un meat, be'. y jI
to ill (ft original CI' 'e Ol III.. tlliir bUfli-
, t i>. foir i ot w "ii« h tt rowi ,i i wo x
am; mo.o remits isito tiio.f ,.eo i iitleif
bad dude lor two ya« ¦> I. tuw« i projivec i« the


